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Possum in the Headlights: 
An Audit of Australia’s Biodiversity 
Offsetting Conditions and Some 
Lessons for New Zealand

INTRODUCTION 

The Australian Government’s Department of Agriculture, 
Water, and the Environment (DAWE) has just been grilled 
by the Australian National Audit Office (Report No 47 2019) 
(Audit) for its approach to managing biodiversity offsetting. 
The Audit focused on assessment, approval, monitoring 
and enforcement of offset conditions attached to approvals 
for activities affecting matters of national environmental 
significance under the Environment Protection and 
Biodiversity Conservation Act 1999 (EPBC Act). 

New Zealand’s experience with biodiversity offsetting and 
environmental compensation has been variable. With the 
use of offsets and compensation set to become formalised 
when the National Policy Statement for Indigenous Biological 
Diversity (NPSIB) is released (likely April 2021), the Audit 
provides an opportunity to learn from Australia’s mistakes 
and avoid some of the most serious outcomes that result 
from poor exchanges and poor implementation (including 
non-compliance with consent conditions). A New Zealand 
audit of current practice may also be warranted.

THE AUSTRALIAN CONTEXT 

The EPBC Act is Australia’s primary national environmental 
legislation. Its object includes (s 3):
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(a) to provide for the protection of the environment, 
especially those aspects of the environment that are 
matters of national environmental significance; and

(b) to promote ecologically sustainable development 
through the conservation and ecologically sustainable 
use of natural resources; …

The “matters of national environmental significance” 
include wetlands of international importance; listed 
threatened species and ecological communities; listed 
migratory species; the Great Barrier Reef Marine Park 
and protection of water resources from coal seam gas 
development and large coal mining development (ch 2 
pt 3). A person must not take an action that has, will have, 
or is likely to have a significant impact on a matter of 
national environmental significance, unless approved by 
the Minister or their delegate under the EPBC Act (ch 2 
pt 3). Such approvals are administered by DAWE.

The process for approval comprises referral to the Minister 
of an activity that the applicant considers will have, or be 
likely to have, a significant impact on a matter of national 
importance, and a decision by the Minister as to whether 
that is accurate (pt 7), assessment of the activity (pt 8), and 
then a decision whether to approve the activity and if so on 
what conditions (pt 8). 

The Minister’s decision whether to approve the activity is 
subject to several obligations and mandatory considerations 
(pt 9 div 1 subdiv B). Although the EPBC Act does not 
expressly refer to biodiversity offsetting or compensation 
conditions, offsets have been used as a condition of 
approval since 2001 (Miller and others, 2015).

In 2012 DAWE released the EPBC Act Environmental 
Offsets Policy which applies to any proposed action that 
impacts on a protected matter, and the Offsets Assessment 
Guide which implements the requirements of the Policy by 
calculating the equivalence of biodiversity trades.

THE NEW ZEALAND CONTEXT

Biodiversity offsetting or compensation measures are 
relevant considerations in New Zealand resource consent 
decisions. Section 104(1)(ab) of the Resource Management 
Act 1991 (RMA) codifies a requirement for consent 
authorities to consider, subject to pt 2, any measure 
proposed or agreed to by the applicant for the purpose 
of ensuring positive effects on the environment to offset 
or compensate for any adverse effects on the environment 

that will or may result from allowing the activity. Even 
prior to the enactment of that provision, offsetting or 
compensation could be considered under s 104(1)(c) 
(Clearwater Mussels Ltd v Marlborough District Council 
[2018] NZEnvC 88 at [11]). 

Although there is as yet no operative national direction 
relating to biodiversity offsetting, incorporation of 
biodiversity offsetting into planning instruments and 
improving their design and implementation has been 
greatly assisted by international work programmes and 
publications, particularly the Business and Biodiversity 
Offsets Programme (BBOP), and local publications including 
the Guidance on Good Practice Biodiversity Offsetting  
in New Zealand (New Zealand Government, 2014) and 
Biodiversity Offsetting under the Resource Management Act 
(Maseyk and others, 2018). 

There has also been judicial consideration of biodiversity 
offset and compensation. Early case law focussed on 
the distinction between mitigation and offsetting (Day v 
Manawatu-Wanganui Regional Council [2012] NZEnvC 
182 at [3-63]; Royal Forest and Bird Protection Society of 
New Zealand Inc v Buller District Council [2013] NZHC 
1346). More recent jurisprudence has considered the 
parameters within which offsetting and compensation 
should be applied in New Zealand, in response to modern 
regional policy statements and plans incorporating 
biodiversity offsetting and compensation principles. For 
example, the Environment Court recently considered the 
principles that determine whether a proposed programme 
of action is a valid biodiversity offset and the circumstances 
in which biodiversity compensation should be permissible 
(Oceana Gold (New Zealand) Ltd v Otago Regional Council 
[2019] NZEnvC 41; Oceana Gold (New Zealand) Ltd v 
Otago Regional Council [2020] NZHC 436). 

In reaching its decision to approve limits on the circumstances 
in which biodiversity offsetting and compensation can be 
used, the Environment Court cited with approval concerns 
raised in M Christensen Biodiversity offsets – a suggested 
way forward (Resource Management Journal, April 2010), 
that offsets can allow “developments to proceed that 
have a very significant impact on biodiversity that in many  
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cases would be judged unacceptable”, and that there are 
some ecosystems, habitats and species in respect of which 
offsetting is inappropriate or impossible (at [147]–[148]).

In a decision on the West Coast Regional Policy Statement, 
a slightly different approach was taken to incorporation 
of limits (Heritage New Zealand Pouhere Taonga v West 
Coast Regional Council [2020] NZEnvC 80). Biodiversity 
offsetting and compensation may only be used where the 
activity first avoids particular adverse effects. 

Information about the outcomes of biodiversity offsets 
or environmental compensation (such as the extent to 
which conditions are complied with, and whether stated 
outcomes are achieved) is not compiled in New Zealand. 
Nor have these matters benefited from Environment Court 
consideration or formal audit. A review of compliance of 
offsets and environmental compensation several years ago 
demonstrated a significant proportion of conditions were 
not met (32%), with levels of compliance being uneven 
across sectors from 100% for renewable energy generation 
projects to just 4.5% for agriculture (Brown and others, 
2013). Brower and others (2018) also demonstrated similar 
trends with respect to compensation conditions on public 
conservation land.

THE AUDIT AND IMPLICATIONS FOR NEW ZEALAND

There are good reasons for restricting the use of biodiversity 
offsetting and compensation including inadequacy of 
exchange (across type, amount, space and time), ability 
to provide additional gains, and inappropriateness 
(ecological, technical, social or cultural) of trading in 
terms of the ecosystem, habitat or species that an offset 
or compensation is proposed to apply to. These concerns 
form the basis of biodiversity offsetting principles.

The Australian experience provides an additional reason 
for New Zealand to approach biodiversity offsetting with 
caution. By taking heed of the Australian Audit findings, 
New Zealand may succeed in avoiding some of the 
most serious outcomes that result from poor design of 
biodiversity offsetting policies and proposals and related 
implementation issues (for example, compliance with 
biodiversity offsetting consent conditions).

The Audit found that the DAWE’s administration of the 
EPBC Act was “ineffective”, the governance arrangements 
supporting administration were “not sound”, that regulation 
is “not supported by appropriate systems and processes” 

and that the DAWE “is unable to demonstrate that conditions 
of approval are appropriate”. In making this last finding, the 
Audit was scathing of the DAWE’s assessment, approval, 
monitoring and enforcement of offset conditions (s 4). 

The Audit’s specific findings, and possible implications for 
New Zealand, are discussed below.

First, the Audit found that DAWE does not identify desired 
environmental outcomes as a means of determining the level 
of acceptable environmental impact. As a consequence, 
there is no method for determining whether approval 
conditions are proportionate to the environmental risk and 
ultimately, or whether the approval itself is appropriate. 

New Zealand biodiversity offsetting policies are typically 
premised on a “no net loss or preferably net gain” 
objective. Beyond this broad scale objective, specific goals 
(for example, no net loss of what, compared to what, by 
when), and desired outcomes (for example, regional targets 
for habitat extent or population targets) are less commonly 
explicitly defined. The lack of national direction on specific 
goals and outcomes means New Zealand is likely to face 
similar inadequacies to the Australian situation.

Second, the DAWE was criticised for not having established 
internal guidance for reviewing environmental offsets 
beyond the EPBC Act Environmental Offsets Policy and the 
supporting Offsets Assessment Guide and had no “quality 
assurance process for sampling or reviewing offset plans.” 
As a result, there was no way of ensuring “that offsets are 
assessed consistently, in line with the offset policy and in a 
way that achieves the objectives of the EPBC Act”. 

Both of New Zealand’s offsetting guidance documents are 
non-statutory documents and offsetting policies remain 
inconsistent across different regional policy instruments. 
Against that background, it is safe to assume that deviation 
from New Zealand’s guidance documents is common.

Third, the DAWE was found to have no agreed method 
for estimating risk of loss averted – being the risk that the 
biodiversity at the proposed offset site would be lost at 
some defined point in the future if not for the offset. Risk of 
loss estimates need to be accurate so that “the conservation 
gain delivered by the offset is correctly calculated and … 
is ultimately greater than or equal to the negative impact.” 
Despite demonstrable inconsistences in its risk of loss 
assessments (for example, two offsets being approved 
for the same project at the same property with differing  
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risk of loss scores of 100% and 0% entered into the Offset 
Assessments Guide; and see also Maseyk and others, 2017), 
DAWE had taken no action to adjust its processes. 

In New Zealand, averted loss offsets are used infrequently, at 
least overtly. However, the principle that robust, defensible, 
and transparent methods for estimating biodiversity gains 
are needed to reduce the risk of negative consequences 
is equally applicable to New Zealand. This highlights the 
importance of continued development of tools and methods 
for designing adequate and appropriate offset proposals 
and guidance for their correct and transparent use. 

Fourth, the Audit found that DAWE does not have a 
system for mapping offsets for internal or external use. 
Risks relating to this include the possibility for land already 
protected as an offset to be accepted as an offset site 
again, or conversely for an offset site to be developed. 

New Zealand similarly lacks a central offset register or 
mapping database. Issues with this identified by the 
Audit are therefore equally applicable to New Zealand. 
This suggests that investing in and developing supporting 
technical infrastructure (database; GIS mapping etc) is 
crucial. This will equally be an important requirement as 
policies and proposals for providing offsets in advance of 
effects become more common. 

Fifth, it was noted that offsets for some matters of national 
significance are becoming increasingly unavailable in 
Australia due to a lack of locations where the matter 
is present or poor data. This has resulted in “difficulty 
satisfying offset conditions”. However, instead of declining 
an activity due to unacceptable effects in this situation the 
DAWE has instead varied or extended offset conditions 
and increased its acceptance of “indirect offsets” (offsets 
that do not result in a measurable conservation gain, 
for example funding a PhD). This increases the risk that 
environmental gains will not be achieved. Again, despite 
this issue being raised with the DAWE previously, actions 
to address it have not been pursued. 

New Zealand also has a narrow market for “like-for-
like” exchanges, especially so for lowland habitats and 
ecosystems and in light of the high proportion of species at 
risk of extinction. The Australian situation demonstrates the 
risks with increasing flexibility in offset exchanges. It also 
highlights the need to identify specific offset locations 
and detail offset actions within consent conditions and not 
approve proposals “in principle”. New Zealand does not 

currently have the information to know whether decisions 
of this nature are routinely being made. Actions that in 
Australia are termed “indirect offsets” are unlikely to meet 
offsetting principles used here, but can be considered 
as environmental compensation (for example, a financial 
contribution for semi-related purposes such as research) 
and do occur for large projects. Australia’s experience 
reveals that if this becomes commonplace, there is major 
risk of significant biodiversity losses, in particular in relation 
to rare and threatened ecosystems and species. 

Sixth, the DAWE’s records of when pre-commencement 
conditions, like offsets, are completed and of when a 
project commences, were found to be incomplete and 
suffer from integrity issues. This compromises DAWE’s 
ability to monitor and enforce approvals. 

Typically in New Zealand pre-commencement conditions 
of this nature are paired with a requirement to advise the 
relevant local authority the condition has been completed. 
However, the extent to which this is an issue has not 
been assessed here. This emphasises the importance of 
pairing pre-commencement conditions with a reporting 
requirement and of the local authority having a subsequent 
verification protocol.

Seventh, the Audit found DAWE does not have a process 
for verifying completion of offset conditions, and it has not 
assessed the risks of systematically failing to do this. 

The New Zealand local government guidance document 
highlights the importance of ensuring offset and 
compensation proposals are explicitly captured in consent 
conditions, including monitoring and reporting conditions 
specific to the proposal. This is supported by the general 
compliance, monitoring, and enforcement (CME) functions 
under the RMA. So, unlike Australia, we do have a system 
in place to verify completion of offset conditions. However, 
we nonetheless have issues with poorly crafted consent 
conditions and implementation of CME. Further, we do 
not have recent data regarding offset compliance or the 
environmental implications of poor compliance.

CONCLUSION

The issues the Audit has identified with offsetting and 
compensation in Australia are significant. There are some 
indicators we do or may face similar issues, although 
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at present, we generally do not have the data available 
to confirm this either way. What this emphasises is the 
importance of approaching a surge in the use of offsets 
and compensation, and entrenching them in the NPSIB, 
with caution. It may be appropriate for an audit of existing 
practices to be undertaken here, to inform future processes. 
Australia’s experience shows that if these tools are used 
in the wrong context, or without the supporting technical 
infrastructure, environmental outcomes will be poor and 
biodiversity will continue to decline.
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